J | " Ren)ApTLAal 01 oold oF

REPUBLIC OFKENYA

4 FEB 2016

BOMET COUNTY ASSEMBLY

FIRST ASSEMBLY-THIRD SESSION

THE COMMITTEE ON ADMINISTRATION, PEACE, JUSTICE AND LEGAL
AFFAIRS

REPORT ON THE PETITION TO THE COUNTY ASSEMBLY BY FORMER
COUNCILLORS




Table of Content:

1.0 Preface

2.0 Committee membership

3.0 Committee mandate

4.0 Appreciation

5.0 Executive summary

6.0 Views and 'recommendations by the members of the public during
public participation

7.0 Recommendations by the committee and the panel

8.0 Challenges faced during public participation

9.0 Annexures -The petition

- Minutes of the adoption of the report

10.0 Conclusion

Petition to the Assembly by former Councillors



1.0 PREFACE

Mr. Speaker Sir, Pursuant to Standing Order 205 of the County Assembly
Standing Orders, the Committee on Administration, Peace, Justice and Legal
Affairs was tasked to look into the petition presented by former Councilors
which was read on the 2" of September 2015. The Committee according to the
Standing Orders had a period of not more than sixty days to respond to the
Petitioners and lay the report on the table of the Assemb_ly.

Mr. Speaker Sir, in the Petition, the former councilors drew the attention of the
County Assembly to the fact that after the Promulgation of the Constitution of
Kenya 2010, the enactment of the County Governments Act 2012 and the
Transition to Devolved Government Act 2012, they were never involved in any
consultative discussions regarding their gratuity, liabilities and honorarium

during the transition period.

They further averred that since independence, every general election involved
the election of Presidents, Members of Parliament and councilors and that their
names were gazetted in the Kenya Gazette yet of all the three, it is only them

who were left out of any salary and gratuity plans hence were discriminated

against.

The former councilors further averred that the Repealed Local Governrnent Act
Cap 265 Laws of Kenya was oppressive in that it empowered the then Minister

for Local Government to dictate the amount of allowances payable to them.

The former councilors therefore prayed inter alia that the County Assembly of
Bomet do investigate into the issues raised in the petition with a view of making

appropriate recommendations and legislative intervention including but not
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limited to developing a Former Councilors and Members of the County

Assembly Honorarium Bill to deal with the issue.

Mr. Speaker Sir, Section 15 of the County Governments Act 2012 provides that
a person has a right to petition a County Assembly to consider any matter
within its authority, including enacting, amending or repealing any of its
legislation. The Committee therefore conducted an intensive research on the
matter and it invited the Chairman and the secretary to one of its meetings to
further shed light on the issue. The Committee then finally made its findings and

recommendations.

2.0 COMMITTEE MEMBERSHIP

Mr. Speaker Sir,

The Committee on Administration, Peace, Justice and Legal Affairs is currently

comprised of the following Honorable Members:

1. Hon. Robert Bett Chairperson

2. Hon. Nancy Chepkirui Vice chairperson
3. Hon. Stephen Changmorik ~ Member

4. Hon. Patrick Chepkwony ~ Member

5. Hon. Sammy Chelule Member

6. Hon. Josphine Rotich Member

/. Hon. John Molel Member
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2.0 MANDATE OF THE COMMITTEE

Mr. Speaker Sir,

The Sectoral Committee on Administration, Peace, Justice and Legal Affairs
derives its mandate from the second schedule of the standing orders and
Standing order 193 which provides as follows:

The functions of a Sectoral Committee shall be to-

(1)(a) Investigate, inquire into, and report on all matters relating to the
mandate, management, activities,l administration, operations and
estimates of the assigned departments;

(b)Study the programme and policy objectives of departments and the
effectiveness of the implementation;

(c) Study and review all county legislation referred to it;

- (d)Study, assess and analyze the relative success of the departments as
measured by the results obtained as compared with their stated
objectives;

(e) Investigate and inquire into all matters relating to the assigned

departments as they may deem necessary, and as may be referred to
them by the County Assembly;

(f) To vet and report on all appointments where the Constitution or any
law requires the County Assembly to approve, except those under
Standing Order 188(Committee on Appointments); and

(8) Make reports and recommendations to the County Assembly as often

as possible, including recommendation of proposed legislation
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4.0 APPRECIATION
Mr. Speaker,

The Committee wishes to thank the Office of the Speaker and the Clerk for the
support accorded to it during report writing and execution of the committee’s
mandate.

As the chairpérson, | also take this opportunity to thank all Members of the
Committee for their Commitment during the deliberations and writing of this

report.

SIGNED

HON. ROBERT BETT

CHAIRPERSON
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We the Members of Committee on Administration, Peace, Justice and Legal
Affairs do append our signatures against our names to this report to affirm the

correctness of the contents and support for the report.

Signature

1. Hon. Robert Bett

2. Nancy Chepkirui | =

3. Hon. John Molel

4. Hon. Josephine Rotich

5. Hon. Sammy Chelule......../J.).. d

6. Hon. Stephen Changmorik....

7. Hon. Patrick Chepkwony

Dated this ...... - of January, 2016
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6.0 BACKGROUND

Mr. Speaker Sir, the background of the petition arose from the fact that the
former councilors were among the then three elective positions prior to the
promulgation of the new constitution yet what they received from the then
Ministry of Local Government was a cold treatment which only entitled them
to draw allowances without any salaries. The Repealed Local Government
Act Cap 265 Laws of Kenya provided in Section 150 that, “ A local authority
may with the approval of the Minister, pay to a councillor, at such rates as
the Minister may specify, or where the Minister has rates as it may determine
not exceeding those maximum rates—
(a) Such terminal benefits as may be determined by the Minister;
() Allowances in respect of—
(i) Expenditure on subsistence or traveling necessarily incurred by him
for the purposes of enabling him to perform his duties as councillor;
(ii) Loss of earnings, which he wouid otherwise have made, necessarily
suffered by him for purpose specified in paragraph (i); and
(iii) Additional expenses, other than expense on account of subsistence
or travelling, to which he would not otherwise have been subject,
necessarily incurred by him for the purpose aforesaid.
(2) A municipal council may, with the approval of the Minister, in lieu of
the foregoing allowances, pay to a councillor a flat rate allowance, of such
amount as the Minister may approve, in respect of all expenditure, loss and

additional expense aforesaid.




(3) A local authority may, with the approval of the Minister, pay any
allowance it is empowered to pay to councillors under subsections (1) and
(2), to any person co-opted as a member of any committee thereof as if such

person were a councillor.”

Mr. Speaker Sir, the former councilors were also not accommodated in the
Parliamentary Pensions Act Cap 196 Laws of Kenya which provides for

pensions and gratuities for the Members of Parliament.

Mr. Speaker Sir, the former councilors diligently served the people of Kenya
under the defunct local authorities before they were dissolved to pave way
for the devolved system of Government. Most of the said councilors now
lead squalid lives and can barely provide the basic necessities to their Children.
The councilors have also tried to have the matter resolved through the

relevant bodies to no avail.

7.0 Oral Submission by Petitioners

Mr. Speaker Sir,

The Comrnittee during one of its meetings invited Mr. Richard Ngeno who
is the Chairman of the Bomet County Former Councilors Forum and Mr.
Richard Leitich who is the Secretary. The two outlined their grievances as
stated in the petition and further averred that all the Members of National
Council of Former Councilors across the 47 Counties have petitioned their
respective County Assemblies on the same. They also stated that they have
submitted their petition to the Senate and were subsequently advised by
Senator Hon. John Lonyangapuo and Hon. Kimani Wamatangi to petition all

the County Assemblies in Kenya because they are mandated to allocate funds
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to the projects and programs in their Counties. The officials believed that the
issues raised in the petition would be critically handled by the committee and
would finally make appropriate recommendations and legislative
intervention thereon to address the plight of former councilors in Kenya since

independence.

They further informed the committee that they have lobbied the Ministry of
Planning & Devolution, Commission for Revenue Allocation, the Senate, the
office of the Deputy President, the office of the President and the Council of

Governors.

8 Observations and Analysis

Mr. Speaker Sir,

The Committee observed that indeed the former councilors were
disadvantaged in that unlike the Members of Parliament who had their
pension schemes well stipulated under the Parliamentary Pensions A:ct, the
Councilors only had a half-hearted provision under Section 151 of the
Repealed Local Gove:rnment Act. Section 151 provided that “ Every municipal
council and county council or town council shall have power to establish,
control, manage, maintain and coniribute to any pension, provideht or
benevolent fund intended for the benefit of its officers or a councillor who
has held office as a councillor continuously for twenty years or more and to
grant pensions and gratuities from any such fund established by it to such
officers on their retirement from its service and to dependants on the death
of any such officers; or a councillor who has held office as a councillor

continuously for twenty years or more”
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Mr. Speaker Sir, the above provision only provided for pension for those
Councilors who had held such an office for a continuous period of twenty
years. It is noteworthy that the provision was discriminative in that it couldn’t
recognize those councilors who had held office for an aggregate period of
twenty vyears. In sharp contrast with the section. is section 5 of the
Parliamentary Pensions Act which provides that, “(7) Subject to subsection (2)
of this section and to section 7 (4), the total reckonable service of a member
shall be the aggregate of all periods beginning on or after the commencement
of this Act during which he was or is a member of the National Assembly, and

in respect of which periods deduction of contributions has been made under

section 4.

(2) Any person to whom this Act applies who has, at any time befbre the
commencement of this Act, but on or after 1* June, 1963, served as a member
of the National Assembly shall, if he applies therefor and pays to the
Consolidated Fund within a period of one year from such commencement or
from such later date as is approved by the committee, all the contributions
applicable to his pensionable emoluments in respect of that service
accumulated with interest to the date of payment, be eligible to have that

service treated as reckonable service under this section:”

The Act further provides for former Members 'of Parliament under section 8
which unlike the mandatory continuous period of twenty years which the
former councilors were required to have completed for them to benefit, the
former Members of Parliament were only required to have completed two

terms of parliament in aggregate. The section provides that, “(1) Subject to
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this Act, a person shall after the date of commencement thereof be entitled
to receive a pension under this section as from the time when the following
conditions are fulfilled in respect of him-

(a) He has ceased to be a member of the National Assembly by reason of the
dissolution of Parliament.
(b) His aggregate period of reckonable service is two terms of parliament; and

(c) he has attained the age of forty-five years.”

The committee notes that the former councilors were indeed sidelined and
discriminated against as their threshold was much higher than that provided

for the Members of Parliament.

Even if argued that the said members were only earning allowances and not
salaries, then the definition of “pensionable emoluments” under Section 3 of

the Parliamentary Pensions Act include allowances.

Section 132 of the County Governments Act also provides that , “subject to
the transitional provisions herein, all members, officers and staff of a county

government shall subscribe to an existing pension scheme for officers and staff

of local government.”

Mr. Speaker Sir, it is important at this juncture to enumerate the prayers

sought by the petitioners in their petition. The petitioners specifically sought
for;

1.- Enactment of Former Councillors and MCAs honorarium Bill as a legal

backup of this petition;
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2. Provision for payment of one honorarium of kshs. 1.5million to every
person who served for a minimum of one term as councilor in Bomet
County since 1963-2013.

3. Provision of monthly pension of at least Ksh.30, 000.

4. Making provision for state sponsored health insurance to all persons

who have served as councilors since independence.

The Committee takes cognizance of the fact that what the former councilors
are praying for are pension and other benefits including honoraria and health
insurance. It is also noteworthy that Part XV of the County Government Act
on Transitional Provisions provides under section 138 only for arrangements
for public servants who were deemed to have been seconded to the County

Government.

9 Committee Findings and Recommendations

Mr. Speaker Sir, the Committee found out that indeed there is need to address
the issue of pension of former councilors and by extension the Members of
the County Assembly who would have left or otherwise retired from office.
It also notes with concern that the plight of these men and women who

served the people diligently needs to be addressed.

Furthermore the Committee also is aware that currently all the benefits and
remunerations of state officers are set and regulated by the Salaries and
Remuneration Commission. The Commission also advises both the national
and the County Governments on the remuneration and benefits of all other

public officers. The County Government can’t therefore solely decide to pay
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any honorarium, pension or indeed any other benefits without the guidance

and input of the Salaries and Remuneration Commission.

The Committee also found out that most of the former councilors had
voluntarily contributed to either LAP FUND or LAP TRUST as their pension

schemes.

The Committee further found out that among the members of the Salaries
and Remuneration Commission is a member appointed by the Senate on
behalf of the County Governments. The Committee is also aware that the
same petition has been presented by the National Council of Former
Councilors to the Senate and is still pending. The petition has also been
presented across all the 47 County Assemblies by the former councilors in

their respective counties.

The Committee is of the view that there is need for uniformity of law and

procedure for payment of any pension, honorarium and other benefits to

- former councilors. It therefore recommends that;

1. For purposes of uniformity throughout the Country, there is a need to
pursue the issue in the Senate with a view of urging the Salaries and
Remunerations Commission to consider the plight of former councilors
and the retiring Members of the County Assembly. Once the Salaries
and Remunerations Commission agrees with the Senate, then the Senate
can come up with a Bill to give effect to the same. This would then be

provided for in the Division of Revenue Bill which once approved by
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both the National Assembly and the Senate, would enable the County

Governments pay the former councilors.

. There is need to await the outcome of the petition pending before the

Senate.

. Once the Senate, National Assembly and Salaries and Remunerations

Commission approve the payment of honorarium, pension and other
benefits, the County Government would not hesitate to pay the former

Councilors.

. The Commitfée further recommends that the County Assembly should

endeavor to pass any Bill/regulation or policy to if need be to give effect

to any positive decision of the Salaries and Remuneration Commission.

10.0 Conclusion

In conclusion, Mr. Speaker Sir, the Committee on Administration, Peace,
Justice and Legal Affairs strongly recommends that the former councilors
be compensated for their diligent service to the people of Kenya and
therefore urges the County gerrnment of Bomet to liaise with the

relevant organs of the National Government to fast track their

compensation.
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email: info@@bometassembly.orke
website: www.bometassembly.or.ke
Cell: 0727 887146

Clerk's Chambers

Off Narok -~ Sotik Road
P.O. Bax 590 -20400
BOMET.

BOMET COUNTY ASSEMBLY
OFFICE OF THE CLERK

MEMORANDUM
DATE: 2rd September, 2015
TO: SPEAKER
THRO: THE CLERK

FROM: TABLE OFFICE

SUBJECT PETITION TO THE COUNTY ASSEMBLY FROM COUNCILLORS
WHO SERVED UNDER DEFUNCT COUNTY AUTHORITY

PETITION NO 4 OF 2015

The above named petition was submitted to the assembly on 27th August, 2015
urging the Assembly to investigate all the issues raised in the petition to make
appropriate recommendation and legislative intervention to address the plight
of the former councilors within the county.

The petition as drafted generally meets the prescribed format even though
some of the issues raised do not fall within the mandate of the assembly
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PETITION 4 o% 207\
DATE 11™ AUGUST 2015

TO THE CLERK

COUNTY ASSEMBLY OF BOMET.

PETITION AGAINST VIOLATION OF F UNDAMENTAL RIGHTS OF COUNCILLORS
WHO SERVED UNDER THE DEFUNCT LOCAL AUTHORITIES IN BOMET COUNTY
FROM INDEPENDENCE TO THE YEAR 2013 CONCERNING THEIR PLIGHT AND
V&/ELFARE.

' We undersigned 179 former councillors, oflg% net county council of Bomet, municipal council of Bomet
county council of Bureti and Town council of Sotik citizens of the Republic of Kenya and residents of

Bomet County.
Draw the attention to the county assembly of Bomet to the following facts.

1. THAT after promulgation of the constitution of Kenya 2010, the enactment of the constitution
to the devolved Government act, county act 2012, former councillors were never involved in any
consultative forum discussing transitional matters e.g. gratuity, liabilities , honorarium in the
late Karisa Maitha Tenure or ALGAK prior agreements with councillors

2. That since independence, every general election held elected presidents, legislators and
councillors and names published in Kenya gazettes respectively. The former presidents and
legislators have all been entitled to salaries and allowances plus gratuity but former councillors
have been neglected to date and therefore discrimination and violation of their fundamental
rights.

3. That all councillors were oppressed by cap 265 especially section I of the independence
constitution which empowered the minister for local Government to subject their decision to
approval by the cabinet minister including declaration of amount of allowances to get during their

tenure. The meagre allowances earned ranged from Ksh. 360 at independence to Ksh. 20,000 in

the year 2013.

JUSTIFICATION
Iy That, we faithfully and diligently served the people of Kenya as councillors in various
capacities under the defunct local authorities before they were dissolved to pave way for

devolved system of Government.
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2)

3)

3)

6)

7

That, while former members of parliament and other elective and appointive Government
officials are entitled to get pensions and gratuity packages that ensure they live comfortably
once out of office their exist no similar scale of justice to councillors.

That, majority of those who served as councillors now live in squalor and face a myriad of
challenges including inability to cope with deteriorating health in absence of insurance covers
and inability to provide basic necessities to their children. .

That, despite being elected as leaders to serve the country like other political leaders,
councillors were non salaried but were paid sitting allowances,

That, we have made best efforts to have this issue addressed by relevant organs and agencies
without any positive outcome.

That, the matter raised in this petition is not pending before any court of law, constitutional or
any legal body.

That, we are members of national council of former councillors across 47 counties with
branches in every county with majority having petitioned their county assemblies on the

same,

THEREFORE, your humble petitioners pray that the county assembly of Bomet

Investigate the issues raised in this petition and makes appropriate recommendations and

legislative intervention thereon to address the plight of former councillors in Kenya from 1963 to

the year 2013, including:

&

b.

Enacting former councillors and MCAs honorarium bill legal backup of this petition.
Making provision for payment of one honoraria of Ksh. 1.5 million to every person who
served to a minimum of one term as councilor in Bomet County from 1963 - 2013.
Making provision of pension of monthly of at least 30,000 per month.

Making provision for state sponsored health insurance of all persons who have served as

councillors since independence.

And we petitioners ever pray.

Dated August 10" 2015.

RICHARD NGENO RICHARD LEITICH

SIGN m

CHAIRMAN SECRETARY ‘
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REPUBLIC OF KENYA

BOMET COUNTY ASSEMBLY

THE MINUTES OF THE FIRST (1) SITTING OF THE COMMITTEE ON
ADMINISTRATION, PEACE, JUSTICE & LEGAL AFFAIRS HELD ON 15T FEBRUARY, 2016
AT THE COMMITTEE ROOM AT 1230HRS

MEMBERS PRESENT

1. Hon. Robert Betl..cuusmsievssssvsusmsmns Chairperson

2. Hon. Nancy Chepkirui.........cooovieiiiiinnnns Vice- Chairperson

3. Hon. Josphine Rotich........ccoevviniiiinns Member

4, Hon. Stephen Changmorik................. Mernber

5. Hon. Patrick Chepkwony...........oocveee Member

6. Hon. Sammy Chelule........ccocveeiiiinnnn Member

7. Hon.John Molel........cccoeiiiiiinnn. Member
AGENDA

1. Preliminaries

2. Confirmation of the previous minutes

3. Matters arising

4. Adoption of the committee report on former councillors.

5. A.O.B

ADM MIN 01/02/2016; PRELIMINARIES

The chair called the meeting to order. Hon. Nancy Chepkirui opened the meeting with a
word of prayer.

ADM MIN 02/02/2016: CONFIRMATION OF THE PREVIOUS MINUTES

The chair directed that previous minutes be read in the subsequent meeting and thus
there was no matter which arose.

ADM MIN 03/02/2016: ADOPTION OF THE COMMITTEE REPORT ON FORMER
COUNCILLORS.

The clerk of the committee read the report and the committee adopted the report that;



1.

For purposes of uniformity throughout the Country, there is a need to pursue the
issue in the Senate with a view of urging the Salaries and Remunerations
Commission to consider the plight of former councilors and the retiring Members
of the County Assembly. Once the Salaries and Remunerations Commission agrees
with the Senate, then the Senate can come up with a Bill to give effect to the same.
This would then be provided for in the Division of Revenue Bill which once
approved by both the National Assernbly and the Senate, would enable the County
Governments pay the former Councilors.

There is need to await the outcome of the petition pending before the Senate.

. Once the Senate, National Assembly and Salaries and Remunerations Commission

approve the payment of honorarium, pension and other benefits, the County
Government would not hesitate to pay the former Councilors.

The Committee further recommends that the County Assembly should endeavour
to pass any Bill/regulation or policy to if need be to give effect to any positive
decision of the Salaries and Remuneration Commission.

The former Councilors be compensated for their diligent service to the people of
Kenya and therefore urges the County government of Bomet to liaise with the

relevant organs of the National Government to fast track their compensation.

ADM MIN 04/02/2016:A.0.B & ADJOURNMENT

There being no other business the chair adjourned the meeting at 1330hrs. Hon. Josphine

Rotich

-

Chairperson: Hon Robert Bett  Sign

Secretary: Joseph Mitei Sign

closed the meeting with a word of prayer.




